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P PART I 


LEGAL PRINCIPLES AND ECONOMIC DEVELOPMENT: GENERAL CONSIDERATIONS 


There is at the outset a definitional problem. For examzle: 
What does the term "economic development' mean; that is, how 
specific or general are we to understand such a concept? To we 
view the term as defining a process, Or more classically, is tne 
concert static? More importantly, do we, even as an neuristic 
exercise separate the term from other terms of categorization, 
for example, social development or political development? The 
Same problems apply to our definition of the Indian commurity, 


legal forms and to the law itself. 


Although the difficulties one may have in agreeing on 
operational definitions are cerivative of conflicting persrectives, 
attitudes and values towards the issues at hand: one must at least 
raise such problems as a distinct, if not discrete question. It 
is essential to keep in mind that our topic is the relationshis 
between economic development anc appropriate legal forms. For 
the purposes of this paper, the primary interest is the nature 
and character of tne legal framework that now exist and thet oug7< 
to be established as a means to enSure competent economic develoz- 
ment. As such, we are concerned with the articulation of asp roureste 
legal principles. 

Although the technical and theoretical issues related to 
anbaic development are in and of themselves not the subject of 
this paper, we must establish some definitional understanding of 
this concept. While this paper does not refer to the concrete 


problems as related to economic development, reference must be mace 


to certain theoretical premises; it is as against such premises 
that, at least at thiS stage in our discussion, the approrriateness 


of a particular legal form must be tested. 


For the purposes of this paper the term ‘economic 
development' shall be understood in one of two tiays: therefcre, | 
throughout -the (reporteréferenéetto the particular Gefiniticn thaz 


is operative will be mace. 


The term economic development may be understood to meen 
the process whereby men anc women organize themseives in orcer 
thet they may meet present neecs and wants. Furthermore, sucr. 
activity is a process whered:’ future wants and neecs are fasticred. 


Within this definition, economic develcoment is for the pursose 


w 


of analysis understood to be integrel to the social anc politica: 


e 


needs of men and women. 


The term economic cevelopment mey also be understooc to 


Mean the process whereby goods and services are procucec, exchenzec, 


ur 


sold and traded. Within this definition, economic develooment i 
for the purpose of analysis understood to be discrete from the 


‘social and political needs cf men and women. 


The practical application of this dichotomy is evicent 
when one considers, as will be further discussed in Part II, 
the application of the partnership form and the incorporatec 
company form to this issue. Essentially, the partnership form 
may permit a greater flexibility; that is, particular neecs anc 
objectives may be more readily deait with by this form and is 


therefore more adoptable to the first definition of economic 


development. The form of the incorporated comneny is mere anpro- 
priate to the second cefinition, because of the distinction 
between the shareholder, the directors and the employees. 
Furthermore, the company does take on a life of its own, as 


distinct from the principe? participents. 


With respect to 50th cefinitions of economic develotmenc 
there is the common element that men ane women will have to 
orgénize themselves within some framework, regardless of the 
particular form or of the particular objectives. The legal frene- 
work, from this perspective, provides the principles, rules anz 
procedures of how they are to operate. Often such a framework 
previces for remecies.of parties whén there is conflict. it 
is essential that where ever possible, there exist as between 
parties subject to that framework a voluntary agreement as to 
the terms anc concitions of such economic activity. Gperaticneil:. 
this neec to emphasize the voluntary character of a business form 
extends itself to the participants voluntarily choosing which 
form is most appropriate. On a program level this means tha* 
lwhenever possible a contractual form of rights and responsibilities 
should be articulated. This emphasis on the organization of 
business affairs is in contrast to statutory or regulatory 


proscription as it affects business organization. 


e 


PS bedvk 
Tar NATURE OF INCORPORATION AND PARTNERSHIPS AREAL diet oe 


Prior to an analysis of the technical reasons Surrounding 
the advancement and rejection of incorsoration some general 
comments on the nature of incorpcration and partnership ere i: 


orden 


As stated in the introduction gethe purses vor 17125 
discussion is to esté5iish workable principles fer the estazlish- 
ment of legal forms that will facilitate Indian Econemic Sevelorment. 
As such, the technical difficulties, while important, must never 

be permittec to override our broader considerations. From this 
perspective, any discussion of the advantages ane cisadvantages 


of incorporation or some other form must be greunéec in a general 


ap>reciaticn of what a corporation is and is not. 


Dee GCiD any 

The essence of a ‘company “is ‘that it is an associaticn of 
persons whose object is the economic gain of its members. Trat 
association is usually definec as one class being vroprietcrs, 
usually shareholders, anc ancther class being managers. The 
legal fiction that is clearly createc by the concept of the limxite¢ 
company is that a shareholder in a large corporation is viewed as 
being associated with tnat company by virtue ef his shares. The 
reality is quite distinct; the association which is joined for 
the purpose of establishing economic gain is that between manace- 


Ment and the worker. Our present understanding of the law estabdiishes 


1 For the purposes of this paper, unless indicated to the contrary, reference to 
Provincial Statute will mean Incorporation pursuant to The Business Corporations 
Act, R.S.0. 1979, c. 53 (Revised Statutes of Ontario, 1970, c. $3 as amenced); 
Federal Incorporatim is pursuant to the Canada Business Corporations Act anc 
Regulations, S,C. 1974-75, c. 33. Reference to partnership, unless otherw:se 
statec is pursuant to The Partnership Act, R.S.0. 1970, c. 339. 


that participants in that asscciation, namely workers, have a> 

legal status with respect to that association. On a smaller 

scale, it is quite possible that a number of individuals may icis 
together for the purposes Of economic activity. It may well de 

that only one of those persons is actually involved in the ep tar bak 
of that compeny. Again, a legal fiction is creetec insofar as 


there is an image created that there is an association. 


From a Functional’ point of* view there are three tyses cf 
companies: 


1) Companies that are formed for the purvose of cherity: 
i.e., they are not formec for the purvese cf eccnomic 
gain for their members; 


2) Companies that are formed for the purposes cf econcmic 
gein for their members. In such instances, incenr eras. or 
serves to berscnify the business; anc to civorce or se: 
the liability of the business from its members. In th: 
instance,an¢ usually in the situation where there are 
a few siete the primary consequence of this activity 
+3 TO ¢SEVE R_THS LIASiLITY OF THE SeUel Ness FROM Las 
Sc oRS EVER aoc sind MeNomRS Ankh AGTwALLT RESTO NST Su 
fOr Tink, OPERASLON OF -THE BUSINESS!ACTIVITY. 


3) ae ee that are formec to allow the tublic to snare 
in the profits of an enterprise. The aibeceey is best 
exemrlified by large public companies and more recentl 
by public utilities in which the state (rezresenting 
the public as a whole) operates through a company. 

The Partnership 
The concept of partnership, even in today's economic weric, 
Still conjures a sense of idealism. No less an authority than 


Professor Gower in his seminal work, The Modern Company Law, refers 


to partnership in the following manner: 


° 


} 


",,.based on the law of agency, which establishec 
that each partner is the agent of the other 
partner.....Suitable framework for an association 


of a small Deyo eere enone ne tus tee 

fidence in ea ODO teal ite 
Gower continues to attempt to articulate the social significance 
éf the company. The company is more adaptive to larger bocies 
with fluctuating members. A more elaborate organization is required 
in order to accommodate the nature of the social! organizaticr.. 
Whilst it is not stated by Gower or by other commentators, it 
would appear that the form of the company is more appropriate where 


"mutual trust and confidence" is not readily obtainable. 


Therefore, it is arguable that the numbers of mexbers 
involved in an association should contribute towards the ceter- 
mination of the appropriate legal form. Concurrent to the question 
of size is the question of how such members wish to relate to each 
other as members of such an association. These themes will be 
returnec to throughout the course of the paper, for the best 
answers to these questions often must be conditioned by our first 


Neos definition of economic development, and then dy our seconé 
efinition. 


The statutory definition of a partnership as defined in the 


Partnership Act, R.S.0. 1970, e. 339 is: 
| 


"Partnership is the relation which subsists between 
persons carrying on a business in common with a view 


of profit.= 
The relationship as between partners is conditioned by the law of 
agency; that is, each partner is liable for the acts of the other 


partner. The elements of the partnership are, at least, that: 


ce 
e 


e e 


° 


there be a business, which can cover virtually every form of 
economic activity; that there be two or more persons carrvingz 
on the business; and, that there be an economic reason -- usually 


the gain of profit constitutes the reason for the business. 


In order that there be a working basis fer our ciscussicn | 
of partnership the following essential factors of partnershir are 


provided. 


Pus 7onemose ~rincitals must.carrywror ithe tusinees. Tait tas 
been held to mean that if several persons carry on the business cnx 
behalf of one person, tnen there is no partnership; the converse 
is not the case, one person operates the business on behalf of 
himseif anc for others, that censtitutes a partnership. Inéeec, 
in Onterio, under the Limitee Partnership Act, provision is provided 
for a class of partners who are only liable for the amounts of the 
assets they have provicec to the activity, even though they may 
not Se actually responsible for the operation of the activity. 
Pro-its must be snarec as between partners on the net gain.efter 
payment of all expenses. Furthermore, it is suggested that pursuant 
to the Partnership Act, that there must be at some point in time a2 | 
division of the profits for the benefit of one or all of the 


partners. 


Finally, and as a matter of important practical concern, a 
partnership is a contractual relationship. The agreement between 
the partners, express or impliec, but subject to the Partnership 


Act, will control the nature of the relations between the partners. 


The practical consequence is that a partnersnip, again, subject to 
the Partnership Act, may form any contractual relationship as 
between the parties; this afforcs considerable latitude with reszect 


to type of working agreements that might exist between members. 


Tne limited company, in contrast, is subject through Statuke 
and Regulation to controls over the duties and responsibilities cf 
members of that corporation. While such controls may not be onerous 
the flexibility estabiishee in the Partnership Sgreement may de of 


greater use, particularly in the formative period of establishing 


an economic enterprise. 


The question as te wnether or not the apzropriete lezai 


0 


form should, be a company” (incerporated) »orvanpestnersa: pimtust ro 
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certain degree be answerec by the extent of the relationship 


= ee eee me ee er Ss 
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(3. 


between the chosen form and the relationship between thet form an 


2 ee _ 





existing Federal, Provineiél anc Municipal legisiation.« Oftex, 


the question comes cown to the issue of the dominance of the Indien 


Act over other forms of legislation; and, therefore, the resuitent 


exclusion of Provincieél or Municipal legislation. 
| 


| 


o? 


; PART III 





At this point in time, when an Incian Band, pursuant tc 
the Indian Act, wishes to develop or organize a business for the 
purpose of economic géin, the Indian Affairs Branch prefers treat ths 


Geman form for such activity be to form+aschimité =: ‘dompany purse « 


3 


“io the Provincial Statute or to Federal Statute when appropriate. 


The reasons for this position are enumerated as follows:- 


2.) thet incorporation allows for the benefit of limited 
liability; 


ee) that there is a lack of perpetual succession as 
between business entities; 


3) that there are uncertainties surrounding the legal 
Stetus of Bards, anc that, therefore, without 
incorporatior. there 15 uncertainty as to liability; 


4) that certain provisions in certain Provincial Statutes 
recuire Incorporation; and, 


§) that the status of Incorporation provides for a better 
form of business activities because of the advantages 
of that form for tne purposes of raising capital. 


Ey contrast, objection to the previous position as expressed by 


Inéeian Banes are:- vA 


x) that Incorporation will require the application of 
Provincial Statutes and regulation with respect tc | 
the operation of business activities on reserves; . 


7 ap, that Incorporation may jeopardize the surrender of lands, 
or some other form of alienation; 


3) that Incorporation will result in the loss of present tax 
acvantages presently held by an Indian earning a living 
' on a reserve; 


4) that the demands on an Incorporated Company are unnecessary 
and alien to a Band or Band Council with respect to the © 
level of business activity in which they are engaged; anc, 


5) thet an incorperatec entity known as a corporaticn me-v 
as a cistinct entity from the Band and the Band Counciz 
provice a vejicle for confi iat. : 


Against this general background it is now approvriate tc 
evaluate the various reasons that lay fer or against incorpcerzzior: 
! ‘ ‘ 
most particularly, throse neascns®that lay for incorperaticn. és 
expressed by the Indian Affairs Branch. 
is There 1s no question that the Incorperation of a Conse; 


provices for the limitec liability of the members of that compan;. 


This is the practical consequence of the creation of the le¢gai 


section: the Incorporated Company. «However,.this.does net abso.ve 
the company from liability where the winding down or dispersal of 
assets is concernec. If, as a matter of course, the assets of 
individual members are limite¢, or non-existent, there is the 
question of how real is the financial camage to those persons whe 
are merbers of an unincorperated asscciation. Furthermore, there 
are various legal problems Surrouncing tnhe.asilitysol crec cG27s ae 
attach the assets of Inéians on reserves. These reasors ¢o not 


dispense with the principal advantage of incorporation; limited 


Wasa isen, Such acvantage must be weighec against any disacvantages. 


2. It would appear that it is a view that an Incorperatec 
Company offers the only form for perpetual succession. This is an 
exaggeration. Partnerships can within the normal usage of the 
term "perpetual succession" that is, for the life of the business, 
Maintain such succession. Indeed, the legal form of partnership 


can be altered through various stages of development, the least of 





which involves the changing of partners, the amalgamaticn 0: 
various partnerships, and the merger of a partnership to a limiztec 
company. furthermore, a partnership can be formed between ar 


Incorporatec Combany anc a pertnershin. It is correct to assume 


‘ 


that a compan’ is perpetuai in the sense that the corpanyv mev | 
Burvive its members upon death. However, if as a matter of concer, 
tnere is cifficulty with the continuation of the personification of 
tne name of & business, the legal form of partnersis permits the 
carrying on of a name of a business beyond the deatn of 2 partner. 


For example, a partnership can be carried on the firm name wirn 


reference to the partners. 


2 It woule appear-that for a considerabie period of time, the 
Indian Affairs Branch, as it is now known, has maintained that the 
Band is not a legal entity. This position in recent years has 

been modified to suggest that there are difficulties in assuming 
that the Banc is a legél entity. Such modification hes revolvec 
arounc the issue of the extent of the legal authority of a Band 
pursuant to their powers uncer the Indian Act.” itvisofair*to 
Suggest that the confusion is considerable because as a matter cf 
policy there has been no ciear articulation of powers pursuant to 
the Indian Act. Concurrently, there is confusion with respect to 
the nature and character of the legal authority of the Bande pursuant 


to the Indian Act. 


At this point, our concern is specifically with the issue 


of whether or not a Band Council has legal status to bring an action, 





or, whether an action can be brought avainst a Serd¢ Councii. The 


principal question is whether a Band Council has the status tc essume 


legal responsibility in contract. It is respectfully submittec 
that there is no question on this potn-. 


In the recent unreported decision of Mr. Justice An 
of ‘the Supremes-Court of@eritrsn Covumbia inaLincley, bit enol eee 


| 
as members of the Westbank Indian Banc and for the Westbarh& I-cie- 








Band ane for ane on behalf of themselves personallv are for anc cn 





behalf of the Westbank Indian Council and the maiorityv of the 





Iembers of the Westbank Indian Band as Plaintiffs, and Renele 





Michael Derrickson, Defendant, Mr. Justice Anderson held: 


"T- amrof the Opinion that the Band Council had stetus 
to bring this action. The Band Council was elected 
by the members of the Band anc while no express powers 
are containec in the Indian Act, the Band Council 
must have the implied powers to bring legal proceec- 
ings on behalf of the Band. It must also have the 
impliec power to defend ail actions, including 
counterclaims, against the Band. It cannot be 
supposed thet the Band Council would have to hold a 
meeting of the Banc and obtain specific authority 
from such meeting to sue or defend. I think the 
Band Council can sue, or defend, any action pursuant to 
Sectione? (39 toc -the Indvam Act,. ana. fine that 

. Section 2 (2) has been complied with in this case." 


While it may be arguec, and indeed it will, that such a decision 
only affects the authority of the Bane Council subject to the 
particular cause of action in this case; such a position can be 


resisted. 


Reference to the style of cause is particularly imporant. 


in that style, many options are covered with respect to who could 


‘= 13 - 


bring an action and on whose Behalf. Specifically enumerated is 

the position that the Band Council can act for itself ane for 

the members of the Banc. Strictly interpreted, the Band Council 

can nominate a member of the Band Council to represent the Banc 
bates the Bane anc the majority of a Banc in an action. | 
Eowever, His rionour proceecs beyond that point to argue that the 
Band Council can in and of itself sue or be sued. This is suzgestec 
By tne position, as pzresentec by His Eonour, that the Bana Council 
does not heve to refer to the Band for the purrose of obtaining 
authority to proceec with an action. The converse is alss the 

GaSe, in an action agains*t.the Bane Council, the authcrity of the 
Band is not requirec. Therefore, it would appear that 2a Berd 
Council, as a legal entity which can sue and be sued, can de liebie 
for business activities. The real issue, in the case of liability 


is the extent to which assets can be realized which are owing tec 


crecitors. 


There are’ two points which must be pursued at this point. 
ers if, as suggested, the Band Council can sue and be suec, anc 
therefore, for the purposes of business activities is a legal entity, 
then the specific question of the neec for a responsible entity is 
negated. Seconc, and this remains the critical Vesien Vso at 
appropriate for a Band Council to engage in business activities. 

If this is not the case, whether because of the nature of the 
economic activity, or because of social and political reasons 


particular to a Band and the Band Council; then, the issue remains 


what is appropriate. The determination of the appropriate legal 


‘ 


form, premised on the Band Council being a legal entity snould be 
s 
Getermined on the basis of the objectives of any economic develov- 


ment program. 


4, The issue of the necessity to, folaow Provincial legisle vse 
with respect to the necessity to form a limiteé cemrany es cistinct 
from a partnership when the number of members exceecs a certain 
number as is tne case of the Province of Saskatchewan, is a technicél 
di Ser cure. If, aS a Matter, of economic’ interests rne Tismitec 
company form is not a neceSsity, then d@ partnershir cf the requisite 
number can be formed. If thistis not sufficient Anena numeri. 
partnerships can be formec. Such partnerships can be broken cown 


on a functional basis. 


Lye If, as a matter of eccnomiec activity, it is advisabie that 

a Band Council wishes to raise capital through shares then it is 
necessary that such an econcmic activity be incorporated. 

However, the partnership ferm does permit the raising of capital; 
tnis is most clearly recognizec in the Limited Partnerships Act, 
R.S.0. 1970, ©. 247.. Thais’ Act ‘permitseadclaseeor partners: to 
contribute capital. Such partners, known as limited partners, 

are personally liable only to the amount that they have placed 

into the partnership. The real test as to whether or not an economic 
activity should be incorporated with respect to the raising of capital 
is whether such funds will be obtained from the public, the amount of 
such funds, and the use to which they snould be put. The suggestion 
that incorporation should be institutec when the economic realities 
dictate that no such activities are contemplated, nor will be, is 


unnecessary. : 


Review of Objections to Incorporatio: 


74 It would appear that Provincial Statutes and Regulaticns 
affecting incorporation woulc be effective when the objects of a 
Sarticular activity fall within Provincial jurisdiction. However, 
it would also appear that Provincial legislation and regulaticns 
would apply with respect to other forms cf business activity. 
While it is arguable that such Provincial legislation and regula- 
tion affecting partnership and other forms, as, for exampie, 
co-operatives, would appiy to business activity on a reservation, 
it is possible that another view is operative. That view suggests 
that there is no general principle which would suggest that in 

ail instances business activities are subject to Provincial 
Jegisiation. If the legal entity carrying on the business is the 
Band Council anc if such a business is carried on within a reserve 
anc the framework for the operation is a contract as between the 
Members of the activity ane all other parties, then such Provinciel 
legislation snould not apply. However, the critical test must be 
the effectiveness of the appropriate lezal form to the business 
activity. In such circumstances, machinations to avoid the effect 


of Provincial legislaticn may be self-defeating. 


ye For the purposes of incorporation, a company cannot be an 
Indian. Therefore, if a corporation is formed pursuant to Pro- 
vincial or Federal legislation it would appear that such a business 
cannot be located on a reserve unless appropriate procedures are 
followed which permit a non-Indian to occupy such lands. On the 


other hand, a partnership may, if all of the members of that 


° 
° 


partnership are Indians, locate their business on a reserve withcut 
the necessity of alienating lands. With specific reference to the 
Limited Partnership Act of Ontario, it is possible to argue thax 
even if a partnership contains non-Incians, it is possible that such 
a partnership can be located on reserve lands. This argument 

may be based on the fact that there are two classes of partners; 
therefore, those partners if they are involvee in the opveretion 

anc management of the business are Incians, may satisfy the 
requirement of the Indian Act. Therefore, alienation of land 


is not required. 


3. The issue of taxation, whetner Feceral or Provincial, is 
troublesome; complete with technical difficulties and issues of 
fairness anc ecuity. As @ matter of practice, an Indian is net 
taxec for income earnec on é reserve. In this instance, the domicile 
of the Indian is not the issue which Cetermines taxation; it is the 
place of emrloyment, not residence. As with lané, a company cannot 
be an Incian for the purposes of the Indian Act; nor for the purneses 
bf taxation. Therefore, income earned by a company on a reserve is 
taxable. Because of the practice of the Department of National 
Revenue, an Indian who earns an income from a corporation which is 


situated on a reserve may not be taxed on that amount. 


There is a possibility that an argument can be raised to 
support the proposition that a Band Council should be exempt from 
taxation. Pursuant to the Department of Revenue's Interpretation 


Pulletin It-62 which states, inter alia, that a municipal or public 


body performing a functicn of government in Canada is exemot fron 
taxation under Part 1 of the Act (The Income Tax Act) which 

includes those Band Councils authorized to exercise powers uncer 
eeetszoOn 82. anc @3,0f the Inceian Act... At this time, it is unclear 


a to the legél position of this Bulletin. 
| 


There are with respect to the issue of taxation some deli- 
cate anc sensitive factors which must be considerec. There is at 
the most general level the question as to whether or not general 
Bramerplés of taxation should apply to Indians on reserves. ‘Tris, 
of course, raises the question of whether or not an Indian, whetner 
as a person or as a company, should have a different tax status 


than other individuals ance business forms. 


There is no coubt that as part of its activities, any 
company will seek to establish for itself the most advantageous 
tax position. There is, nowever, a fine line (which affects 
economic planning) between those considerations which gain the most 
tax advantage for a company; and that planning which permits 
—. of tax to dominate the development of ea business. 
From this perspective, it is both advantageous and functional 
for an enterprise to consider the tax benefits or losses with 
respect to the form ane activity of a business enterprise. However, 
cold reality must at some point prevail; are the tax losses real or 
imaginary; are the concerns symbolic rather than economic. If, as 
a matter of course, those acvantages now held by Indians are real 
and could contribute towards economic development, then full 


‘consideration must be given to them. But, if consideration of the 


> 
. 


- ]@ - 


appropriate form, froma functional perspective is skewed because 
of a limitec gain because of a tax advantage, then conSideration 


should be given to versuacing such parties to forego the tax 


advantage. 


u. There is concern that the limited company estatlisnes 
procedures that people are not familiar with and that therefore 
this is a problem. There are comments in the materials provided 

by the Indian Affairs Branch which suggest that it is the view of 
some officials that a lack of knowlecge on the part of Band merbers 
contributes to their hesitancy to accept inccrporation. It is 
Suggestec that with respect to a Banc member or to Band members 
there is a great ceal to be worried about with respect to choosing 
an appropriate form. In effect, there are concerns which are 
raisec, such as those previously discusse¢, which raise comolex 
questicns, particuleriy with respect to those rights and privileges 


which Band Councils believe they have. 


So There is concern that the corporate entity shall contribute 
towards political conflict within a Band. This is a subject of 
enormous complexity and can only be handled with a clear appreciation 
of the social and political facts which lead to the perception of 
such conflict. In the absence of such facts, general comments 


will suffice, and such comments by way of analogy. 


There is little doubt that a primary political problem 
facing most Western industrialized states is the degree to which 


the state can and ought to control corporate activity in order to 


o 


meet economic objectives. It was often assumed that the interests 
of the State anc those of corporations were identical; or, if nct 
identical then of sufficient mutual benefit so as not to create 
undue conflict. Whether, as a question of fact, this was the case 
‘is debatable. However, within the course of the past twenty years 
pthere has emergec elaborate mechanisms to bring corporations uncer 
Plegislative control in order that public policy can be servec. 

The Corporation has a primary target; the maximization of profits. 
‘The theoretical and practical base for this goal is the accumvuiatioz. 
“of assets and the creation of profit in order that shareholders 

may be given an appropriate return. The corporation gains a purpose 
and meaning unto itseif; such purpose and meaning may not be 
sufficient in their interests to meet the demands of the State 


with broader responsibilities and interests. 


Within this context, it is easier to understandc the concerns 
raised by Bard members about the position that a corporation woulic 
Maves whet is its relationship to the Band Council; and, what| 
relationship would the activities of the corporation have to the 
development of the Band. Reference to the twin heads of eccnomic 
development and the objectives therein establishes a framework 
within which such considerations must be discussed. If economic 
development is viewed strictly as a question of the provision of 
goods and services with a view of profit; then the corporate form, 
as an abstraction, may be functionally important. If, however, 
the perspective on economic development is one of vroviding an 


essential process whereby there is a capacity to alter the future 
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PART IV 


THE INDIAN ACT AID ECCHOMIC DEVELOPIENT 
ae. ee ee 


- . +f 2 


tae Indian Act R.S.C. 1379, ¢. 1-6 and the Indien Trono-i- 
Development Regulations SOR 72-247 are the critical lesisletic-. 
anc regulation affecting Incian Economic Development: tne+ is 
the legislative framework as established in the Indeian Act en 
the Manner in which that Act is administered. Ctxer legisieticn, 


Mummers Feceral or Provincial are impertent insofer as such leris- 


4 





Jation impinges unon the authority of the Indiar Act. 


The Incian Act 

Tne InaraisAct, in most of those sections with whicsuiwe 
are concerned with respect to economic develorment, speaks of the 
Banc anc not the Banc GounGid walnweffect, authority that is ,vessex 
Byethe Indian Act, or that ought to be vested goes to the 5enc. 
Mersuant to Section 2 (3) of the Indian Act, Such powers @s conferres 
upon a Banc cannot be exercisec unless there is @ consent of the 
Majority of the Banc. Furthermore, power conferred upcen the Senc 
Council shall not be exercised unless there is a consent from 
the majority of tne councillors of sucn Band. Therefore, as 
between members of the Band; as between the Band Council anc the 
Members of the Band; anc as between members of the Band Council 


there is the presupposition that no authority can be deemec unless 


there is a majority consent. 


In part, Indian Affairs 3ranch policy with respect to tne 
necessity for incorporation on a reserve stems from the view 


hat the Band has no legal status, or to be more precise, that tre 
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the Band nas no legal status for the purposes of eccnomic activity. 
It is suggestec that while the status of a Banc may remain vague 
with respéct to its legal status, it is possible to argue thar 
those individual Band members that would constitute memders cf a 
business activity would have a legal status. The issue at that 
point is the extent to which they woulc be liable and for wha 
assets. The Incian Act coes not speak to the rigents of ar Indian 
with respect to authority being deemed a that person... Tnerefore, 
an indivicual who wished to engage in economic activity withceut 
the consent of the Bane woule have difficulties. This is az 
anomalous situation, because the Indian Economic Levelopment 
Regulations pursuant to Section 2 (c) contemplates that arn 
“applicant” “fora loan’ tam 5e an Indian; anc; that tursuent to 


Section 2 that a sole proprietorship can be contemplaetedc under the 


regulations. 


Furthermore, the Indian Economic Develooment.Reculaticns 





contemplate that an Incian Band or an individcual, partnership or 
corporation whose activities contribute or may contribute to eccnenic 
development of Indians may apply for a loan. It is notec that no 


specific reference is made to a Band Council applying for a loan. 


This, it is suggested, forms the basis for the reasoning 
in the Lincley case as previously discussed. However, it must be 
conceded that whatever powers are derived to the Band Council from 
the Band, appear to be implied. One must always be aware of the 
legal distinction that is created in the Indian Act between the 


Band anc the Band Council. Technically, unless so atuthorizec, 
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Zand Councils are not the executive of the Band: Band Councils 
jo not nave the authority to conduct business on behalf of the 


Jand; and the rights and duties of both entities are distinct. 


in part, this flows from the proposition that a Band cannot delezice 


¢ 
its authority to the Band Council. 


¥ 











At this point, it is necessary to set out two distince 
fonsiderations; the manner in which these considerations ere se- 
Ut and the manner in which they are analyzed form the basis fer 


ur discussion of appropriate legal forms. 


Bands and Band Councils 
The root issue, as between the authority of the Bane aneé 
Me Banc Council with respect to economic development must centre 


Upon the extent to which members of the Band view their develop- 


BVer the development of the Band. It must be stated that it is 

sot the intent of this discussion to assume any position with respect 
that question. However, it must be made absolutely clear that 
whatever choices are made with respect to the appropriate legal 

forn for economic activity, that there are political consequences. 


For that reason it is necessary to work through a series of options. 


The first consideration stems from the presupposition that 
there is consent as amongst the Band and the Band Council that a 


articular economic activity should be engaged in. This also 








‘esupposes that the requirements of Section 2(3) are fulfilled; 
ierefore, the ruling in the Lindley case should apply anc the Banc 


cil can sue or be sued. 


we 


i oh oe 


The seconc consideration stems from the presuppositicn 
that there 1S no agreement (this does not emply a lack of consent) 
as between the Band and the Band Council. In such circumstances, 


the critical issue is the Status of the Band. 


Wnile these considerations are broad there are imnlicit 
principles underlying their consequences of such consicerations. 
There is first of all the principle that obligation is the 
essence of contract. While as a matter of strict legal inter- 
pretation, it might be arguec that statutory provisions can negate 
a contract as between parties; it is suggested that principles 
of contract be our starting point and that statutory provisions 
De interpreted, wherever possible, from that persvective. The 
second principle is that legal framework should serve the deveios- 
ment of the Band. Therefore, such a framework should be cadable 
of accommodating tne factual conditions underiying the two situations 
Giscussed above. As well, the legal framework should net be inter- 
preted as being static; that is, an onvtion chosen today can, enc 


probably will, be alterec at a later point in time. 


Considerations of Appropriate Legal Framework 
Agreement between the Band and the Band Council 


In this situation, there is the subsisting relationship 
between the parties to engaged in economic activity. While the 
actual nature of their relationship is problematic, there remains 
the willingness and capacity to pursue a common objective. For the 
purposes of this discussion, and unless otherwise svecifiec, it 


is assumed that all parties are Band members; therefore, those 
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E oroblems that are created when non-Indians participate in economic 


activity are not mentioned unless so designated. 


Pursuant to the Indian Economic Development Regulations, 
an "applicant" subject to Section 2 may be an Indian, a group of 
Indians, an Indian Band, or an individual partnership or 
corporation. For the purooses of Section 3 (a), an "arplicant" 

may apply to the Minister for a loan. While the Minister under 
the Act and under the Regulations is given broad discretion, there 
remains an interesting question; in the absence of legislation 
or regulation to the contrary, is it a fair administration of the 
regulations to assert that there be incorporation prior to the 


making of a loan when such regulations provide to the contrary. 


For the purposes of this discussion, our considerations 
will focus entirely upon the applicant being a sole proprietor 
cr a partnership. The regulations contemplate that the parties 
so identified as being capable of applying as “applicants" are 
ciscrete. Therefore, a group of individuals may apply as a 
_ partnership or the Band itself may apply. If it is a .partnershis 
which applies, then it must be assumed that the Partnerships Act 
in their respective provinces are operative. If the Band applies 


then it may do so in its own name. 


Partnership 


The critical component of the partnership agreement is that 
principals are agents for each other. Therefore, in order for a 
partnership to be effective, there must be, as suggested by Gower, 


trust and confidence. Pursuant to the economic interests of a Band, 


oe 


it is possible that there would be several partnerships. Each 
such partnership could have a functional definition with a sme2l 
number of people attached to each. Furthermore, the terms of the 
partnership agreements could vary with respect to the particular 


needs of the partners. 


As stated, partners are jointly and severally liable. 
The question of liability appears to be of some importance; there‘fcre, 
the issues relatec to liability of corporations and partnersnizs 
will be reviewed. It is interesting to note that the Incian 
Affairs Branch urges incorporation of a limited company because 
it ensures limited liability. While the assets of the corporetion, 
in persona as a person can be seizec, the assets of the indivicua:s 
cannot. In the partnership form the assets of the business can be 
seized and if care is not taken to transfer personal assets to 
another party, the assets of a partner may be taken. Therefore, 
it is quite possible, in the partnershid form to ensure that perscnal 


assets are not realizable. 


The issue of partnership and liability can be pursued fron 
another cirection. In the worle of commercial activity, creditors 
co not uSually care who they get their money from. Therefore, a 
creditor who does not gain satisfaction from one party may seek 
out other parties. From this perspective, the problems associatec 
with the legal status of the Band revolve around issues which would 
permit a creditor to join the Band in an action where there was a 
partnership. The obvious difficulty is that the Band would claim 


that they are not a legal entity and therefore they would not be 
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liable. Any creditor conscious of this would seek guarantees. 
Furthermore, as a matter of practice, creditors will demand a 
personal security from officers of a corporation in the formative 


Stages of development. 


There are, it would appear, ways of dealing with this 
problem. First, where a partnership is formed and where there 
is Band consent, but it is felt that the partnership should be 
the identifiable business unit, it is possible pursuant to 
Section 63 (1) of the Indian Act that the Band expend funes te 


the partnership. 


Second, where a partnership is formed, and it is the 
preferred business unit, it is possible pursuant to Section 73 (1)(n) 
of the Indian Act for the Band Council to borrow money for Band 
projects. Although the Banc Council is not designated in the 
Regulations as being capable of borrowing funds, it is arguable that 
the provisions of the Indian Act prevail and that for the purposes 


of the Regulations, the Band Council may be deemed to be vermittec 










to make loans. 


Third, the Band may apply for funds pursuant to the 
Regulations. The terms of such an application would designate a 


partnership or partnerships as the agents of the Band. 


In all three instances, as mentioned above, the legal 
entity for the purpose of an economic activity would be the 
partnership. A source Of capital could be alternatively the 
and or the Band Council. The terms of the contract as between 


the partnership, and the supplier of capital would be subject to 


i. 
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negotiation. Such negotiations could cover ali aspects ct 


ro) 


business nature. 


Furthermore, with respect to third parties, which woulc 
include all interests with which the partnership woulde interact, 


their rights and obligations could be negotiatec. 


The Lindiey case eStablishec that a Banc Council can su2 
and be suec. It is a legal entity, but sudject, one must assume, 
to a fulfillment of ‘Section 203)" that cise the Band Councii 
becomes a legal entity if it can be shown that Section 2(3) has 
been met. As Such, the concept that the Band Council is a legal 
entity may orniy be ecrawn from facts which attest to it being a lerze- 
entity. Therefore; One muSt stile be cauvrous: anc Acoe> 1 > cae 
tion that by implication 4 Bard Council can be shown to be a leza_ 


entity. 
The Legal Status of the Bane 


When one considers the position of the Band, it is suge2zstec 
that the issue is quite complex. There is considerable argument 
that a Band is a legal entity; indeed, one could only wish that 
it is convincing. It is important to outline the reasons which 
may impair consideration of the Band as a legal entity. By dealinxe 
with such reasons alternatives may be developec to consicer the 
ways in which a Band may be constituted as a legal entity for 


the purposes of economic activity. In effect, it is suggestec thet 


One must address the hard issues surrounding this oroblem before a- 


adequate resolution May be discussed. 


The Band as a legal entity is an unincorporated association. 
ry ee ee 


Therefore, it has no legal existence avart from its member:. 
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may either sue or De suec. 


Third, an agreement as between the association (as ratifies 
by all members) can be instituted between the asscciation anc a 
second party. However, only those members which ratifiec the 
agreement are liable. This forms the basis for tie Referencun 


Contract as between the Band and the Band Council. 
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Therefore, the caracity of a Sane to become a legal 
entity for the purposes of economic activity is arguaésle, anc, 


indeed, the various measures open to such develorment exist. 


Trecsingtlariv. ati rasta vesescect of this ct 2cC> fsa 
a’Sanad may asoly sirectiy sor loans (subject to the incla...n 
Tevelooment Fund. gecause it is vossible <hatsassancecentce -.. 
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Tne position acorredc with ressect toy.the tecsre uc. wae 
legal character of a Bane should not be. intenpreved ‘asi istwardare 
the argument that the 3and should not be considerec as @ tczeit is 
legal entity for economic activity. Quite to the centrary, les2l <z22l: 
can be usec which may prove advantageous. 
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of the Act other than Sections 37-41) consadersti ct serdeGnre se 


given to its possible use where conditions warrant. 


With respect to the previous -options; there is tne pcssasuuus 
that a non-Incian may be involved in economic activity on a reserve. 
In such Reretinscances., reserve land may be surrendered. In such 
circumstances, Section 28 (2) should be invoked in order to avcic 


that conclusion. 


If the Band, without the agreement of the Bande Council 


seeks to develop an economic activity, then the options with ressect 


to identiciec options,are narrowecs. “luearls, when incorporatior 
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Fece-a. government; or 4otnericinstitutiontascathe srctect. 
In°such circumstances“any “business form is*persitted; the 


question is then, what is appropriate? 


COICLUDING REMARKS 

At the outset of this paper it was stressed that a greet 
emphasis must be piaced upon the caracity to develoo a voluntary 
agreement amongst all darties to an economic deveionment erat edn. 
Within the present context; that is under the Indian Act, effective 


economic development and the selection of an appropriate venicle 


ec-operation. For example, Section 4(2) srovices an enormo:.5./ 
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Csned 1 
Tne Issue 


At the present time there 15 considerable and ccnsicerec 
Gpanion ‘that the Banc and Sand Ccuncil, pursuant to the Indian 
Bete re css 19797, oR Gears Not legal- entities. Mire rre- 
Beeety, the Banc anc: Sane Ceuncil’ are not canable <f being 


Sue, Or -O> SULRETAaNntTHEeLFecwn name; therefore, they are .2t 


eee ers ties. eeStich-asposition flows frem the commen law 


Ewe ecse ton wteteon:y-coreorations cr natural sersons: can ze 
sr be sted in-their own name. Since the Sand ocr the Fanci 
cemmcs Laere -nexthers; them, *they’ camnot at law sue or te si:e4 


. 


Deeeweree wWWOR. SUS, tnrows this position into seme doust_¢cn 
nev tits Gra eves cis tietwin Mantuce tre, Court 


Peeeen <.e Sescibility that a Band wes a legal entity the 


ct 


Swug@emee suec. AlLthSugn this pronpesition is not’ the 


Geo7s-or, of the Court there »remains atte epossiSLrirc:’ 


~s. - 
Laid 


Perta.n circumstances the Count wmicht welt Pind thes "a Sane 


ohm ewe 


Se oa legel entity andathat it can: bet sued. 'The ‘Second teve: 


ae Se = 


is of more practical significance... The decisien in Mintucx 


clearly defines the Band and the Band Council as uninccorocrated 


associations. The significance of this is two-fold: first, 
that body of law which applies to unincorporated associaticns 
may be applied to Bands; and, second that where the applicable 


law applies, Band members as representatives of the Band, may 


. Ul 


ew wemre@cey— Cecision 0: Mintuck v. Valley River 2e-¢ ‘'o..2%is.e- 


i) 
tl 
t) 


Se held liable under a resresentation order of the Court. 


As. a reSult. of Mintucs (tne Leste of athe scar uss Serer een eeree 
Banc Council can be re-s*ated. As.a@ Cefinel entity. ters 
and Bande Council have beer held to.sSe.an vung core cress” 
VOLS tery .assO Clarion. 
first, that juntetoecertataucireusscasces. then a7Gme 


Council may be heldc, biable, vor theyu may usuenin lage 


name. Second, that representatives of the Banc mayibe nsi4 
lieble. The capacity of Such retresentatives asasizeecr as 

Se suec will desenc upon. whether tne Court rans) tanec geen eee 
thon. .orcer Durs wénc tothe “Rules. ce, Practice? tcl ne ge 
PTOVLACS.---EnESwOrcer, eS will be ciscussée¢ 1n, Giese aoe eee 
Giscussicen Becomes a questicn of fact anc law asueoegee a 


Mesacs 

In oréer. to fully iasprectare athietsitent’ficanes Gf 226 [257 e08 
decision it will be necessary to review th on 
that were applied in that case to the facts of the cése. 
Therefore, a brief review of the principles uncerlying the 
law related to unincorporated associations is require?. 
Subsequent to this review, the manner in which the principles 
previously discussed were applied to the situation of that 
particular case will be reviewed. Essentially, the Court 
applied a body of law that has evolved with respect to trace 


unions to the facts of this case and to the Valley River Band. 





The principle question Which arises from ‘this cecisicn is 
whether or not such an appilcarion is arprepri ate 
4 


wee=ons SY and against: f raee’ Catone 


we 


Essentially, trade unionAs-had ro existence apart frem ch 


Perea vec cal’ mes Sérs who’ constituted?’ themi-V’hereftre; they 
Wee sO Status Selfore’ the Gourts .andxcoul ctneteher *eesuee 
Sees ee ne the-r assotiaticn. namevsiHewever, ith retlare Seer 





Pos Ot Clumeer Sh) teacer encons Mayle brourkt uncer Rule TE 

Peeont ave... -inasSwis, the Rte tnder which an accion in Cnc 

could be brought against a Banc. Rule 75 statez:- 
Wnere there are numerous persons having the 
same interest, one or more may sue cr te 5 


or may de authorized by the ccurt to cefend 
on Denalf of, or for the: benefit vot, ai). 


Notwithstanding Rule 75, trade unions in Ontario may be treated 


as legal entities in the following circumstances:- 


Rule 75; Alberta, Alberta Rules of Court, Alberta Regulations, Rule +2; 
Nova Scotia, Civil Procedure Rules, Rule 5.99 (i); Saskatchewan, Rules >of 
the Court of Queen's Eench, Rule 45; Manitoba, Court of Queen's Ben® Fules 
of Practice, Rule 58; Sritish Columbia, Supreme Court Rules, Rule S. 


* Peoresentative actions are permitted in Ontario, Ontario Rules of Freie 
=) 





me) 


a)- determinations of 


Relations Board, 


5) 
Labour Relations 
oD g@acyvsvons wot. tad 
Comnisstem.- rence 
Relations Act. 


Tiwere are cther ¢ineunsta: 
treated as a legal entity 


Indus* 


oNVeS TE ESTLCHN ACT 
“he ace Lecsa LOonm Oc, Ruled s/s 
7rere “as been consicerab. 


Ofe suse e725 


Common Interest 


The cardinal rule of repre 

sented persons must have " 
been broken down into two 
ny that there be a 
subject matter; 


ii) that there be a 


~ ane under ‘the Fecerat 


olja 


the Ontario Labour 


arbitration eweres macec nursuant te <ne 


= ° os os ”~ 8 ~ 
cestwhereby a “Sra cemiate,., c2e- 4 
d me T eo Sol cated teenie 
POURS IVC COC Cs ee a eee 
Swan oS es & I (EG 
Rae Noa s ONS or owne = aces 


= a A eee os 
Oe aCe Uae nismemmcrs 


@ TurlSpricence Cnetnersss neces 


e 78. At this tome, cniy the general oninetoseeereme 


dre oresentecasseAS earcteer <2 

rule 75 has deen dafficiwerts 
he. application of -Relenw stvieceee oer 
sentative actions is that the reodre- 
the same interest". This has yeneraliy 


sub-categories: 
common interest in a particular 


cr 


commen interest in a common trist 


Gommon. Subvect Matter 
The persons representez must have the sane interest, not merely 


ment Sint bak inwetesc nn tie Sib sect matter of “ne sit. 


Peete Of Cosson. Sur ects Matzer 
ee 


MeeocOurns Nave “ache sast Sew vears, ci vena 


moutae worcs, "the same in terest". The princicle-scase 


Bomon wes ty ever red 


@eeeeSe anc that his remecy 2ay in 2 recresenrasive.ect inn 


¢ 


Se Lea COTE Do Sir ewese « pte 





Semon oT erest waS the méezbersnip of thesexnelcec messern in 


Teewtrace- union. In sulsequent cases tne renresentativs 


soem e en te 


action nes been permittec because of the general r 


. = = 
smn Se re 5 
- E& -s we = 


Union merber in reiationship to the union. As a méctter of 
Snerelvacalicationm, the Courts have looked to sceneral crincirleas: 
g rs : : 


thet is, they have locked to the general rights of the cart. 


tive action. It will be noted in the subsequent review cf 
Mintuck,: thate them Court? quoted @nd*aporoved of Crehard. Furtner- 
more, the Court appliec by way of general application the re2sonin 


of Orchard to the Band. 
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Similar Rights. Acainst a Common Func 





In’ Ontari¢ it 18°necessary for a sarty Dringine sco. 42 
to the Court under Site 2/55to fle ov Way Ot eee 
Ssrmation consérneineg the tresence Of (autre se se 
Forctermcorme, informaticn Sy Ars laavit mest beste eee 
ehat such funces .cculc Satisfy Qreteart ss eee eee 

rn the situation where the apolication for an Order uncer 
Rule 78 35 bregeht-againsy an “associ aticrnegenem => anaes cee 


ae : eS s a0 =~ 8 
“he first Srentn7Oc" tre Srintic .e (Ucenrse- ene 
a bs 


mm 
U ’ 
m 
(e) 
at 
— 
’ 

U 
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sufficient i--Aewever, ‘wniéerte an adolicdtion us 


cubject Foethe second Enanen Ccomnoa..cumc yet aes es cn eee 
*hev action Must sncwoa ccomicn interest cnesucn a 37. oe 
gre resulfingsstne.will Sé“cistrisuted enly to these cen ee 


woo 'sén Sow Paccdrtrctlar claim -in suc ancl, yao eee 
representative’ actiom gets one inside the docr; after <a> 


aacn. party. must shew “an -incividual clain. 
Parties 


As @ general rule, where an unincorpecrated associeticn is 
E 


being sued (other than a trade union), the plaintiff in the 


ee 


eomwee + 


action can bring the action against the Executive Committee 
of such an association. As well, a party can bring an acticn 


against those parties who assume to act for the associaticn. 


Other than in those instances where there may be a master and 


wee 


servant relationship, the previous two points with respect te 


Uy 
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whom an action may be broug!it against apply in contract and 


an tort: 


Specific mention must be mace of actions in tort. It hac 
Seen generally held thet actions in tort did not igi in a 
representative action. The reason for this was that e 

plaintiff may have an indesendent cause cf acticn arisin 
from Similar cireumstences against ‘each member cf the ¢clsisz: 

Meoeontess the cesencaénts to Such “air acticn where atcoresriacte 
were to adopt a position similar to each other, then ne 2 
uncer a representative action would lie. However, the i ay & 
Railway Company v. 


Vale Amalgamated Society of Railway Servarcrs 





[i991}) A.C. 434, decision of the Privy Council establishecd 


that. an acticn in tort would lie. 


Sferencuct, thesManiroba Court ‘of “Acséal cucted and arproved 


of the Taff Vale case. The significance of that jucenent 


will be reviewed at a later point in this discussion. 
The Mintuck Decision 


The Plaintiff, Mintuck, had leased land on the Valley River 
Band Reserve from Her Majesty and with the approval of the Banc. 
Subsequent to the leasing of the property, the Band elected 

new officers to the Band Council. The Band Council passed a 
resolution revoking the Lease. Furthermore, a series of 

acts occurred which prevented Mintuck from engaging in farming. 


The Court held, inter alia, that those members of the Band 


Els 


Council so named in the action were liable to Mintuck decius? 
the Band Council in passing the resolution to cancel the Lease 
were endorsing thei herrassment: of Miatuck. The GCeurt ie c 
that the Eroser cotrse 0. sectionewas oa representative Ure 


mitoba Queen's Bench Rule 58. This Pule is 


O 
aK 
fw 


pursudnicee 


identical to Rube-7s, "Rutes of Practice, “rovince cc. sce oee 


The three Justices of the Court of Anpeal each wreve 2 2ecisian. 
For the purpcses of this caéder, the decisions’ osseuw, Wee 


Matas, J.A. are of signiScance, 


Guy , J.AsS dealt*briefiy with the issue of the lecatminasure 





ef the Band.? In His Jucement, reference is mace =o S2ter-=- 2 
Brotherhoce of Teansters ve -emertemr Llg50) S.c.n.. 265, anc 
statec that ctheteancimay well Se a suable entity. Gen ceus 
instance, the Court nas ovened the -csor to. the 22s rene. 2 ee 


shat the sénc ts a legal snui ty wisn ete “Capacicm tome 
to be sued in its own néme.  inveffecn, shy acpites- gin onsen 
the Court has simply relterated certain spminic ip es aes Yass Pee 


to trace unions; that 1S, there may be certain circums-ances 


under which a Banc may be found liable. 


Guy, J.A. concluded that:- 


"In short, I agree with the conclusion reached by the 
learned trial judge that the Council of the Valley 
River Band represented the Band and that the Band 


is capable of suing ane being sued through councillors 
or agents." 


ae 


The process of arriving at this decision is important for 


Our purposes and some attention to detail will be given. 


First, Guy, J.A. inquired into the nature of the 3and ane 
Band Council responsidility with respect to the cuty of thé 
Meme To tite Frainveste crn effect; GUY, 0.A. ecestéed the 
process of reasoning of other Courts with respect to the 
liability of executives to their trade unicns by first 
establishing the relationship of members cf a trade union <o 


the trace union). 


Once it was established that there was a duty owned by the 
SemaetoO tne Plaintit2, S. wes. tnen necessary to*‘inguire ites 
the nature of that cuty. No positive duty is establisheé 

in the decision; But, there is a cuty not’ to harrass the 
plaintiff. This arises because of the nature of the Lease 
Wich must permit peacefulvuse of the property. Secenc, once 
a duty to act in a certain manner has been founce the next 
issue is to’ attach’ liability. In this case, the Band Céunci: 
(or designated members) were liable because of their official 
approval to cancel the Lease. This was interpreted bv the 
Court to be formal approval by the Sand Council to the 


intimidation of the plaintiff. 


The decision of Matas, J.A. essentially confirms the decision 
of Guy, J.A. However, there are some additional points thet 


are raised. Such points both clarify and cloud the issues. 


=).05 


First, Matas, J.A. establishes that the plaintiff need only 

show hele there is a "common interest" in order to obtain 

a representation order. Therefore, the applicabie law, with 
respect te the application of a representation order to ie 

Band is the test of the unincorporated association. Furthernzcre, 
he deals at some length with whether or not such an crder cen 

be made with respect to_an action.in tort... He.so decides =e: 
such an order is avplicable.. In this instance, -the Court 

Craws upcen principles of administrative law; thet is, the 


necessity of statutory bodies to act fairly. 


Second, Matas, J.A., establishes that on the facts the Sane 
Council entered into the dispute between Mintuck and Bane 
members in an official capacity. By so entering into the 
G@ispute, the Band Council adopted the tortious actions cf the 
Band members. If, the Band Council had not entered into 

the dispute in its official capacity then the Band couleé not 
be found liable. In effect, the Court is saying, that when 
the Band Council adopts a formal position to a dispute as 
between a Band member anc other members of the Band, then Band 
members may be found liable through the executive action of 


the Band Council. 


Conclusions 
1. The Mintuck decision serves as a model of how the 
Courts have and probably will reason through problems 


related to the legal status of the Band and Band Council. 


e 


= k= 


The principle affect of the approach is to deem the Banc 
Council with an executive function. This function is one 
that is imposed onto the Band. It is noted that within 

the Act the Bane and the Band Council have functions that 


are separately defined. 


A specific legal result of this approach is found in the 
Mintucx decision; that is, tortious acts of the Band 
Council can create liability in Band members. With 
respect to Mintuck this finding is based upon specific 


facts and any extension of the principle in Mintuck 


will have to await further judicial decision-making. 


However, Mintuck reflects a changing attitude towards 
the legal status of the Band and Band Council. While the 
Court did not totally accept the proposition that the 


Band is a legal entity with the capacity to sue and to be 


sued; the Court did define the legal status of the Band 


as an unincorporated association. The consequences of 
that decision have already been reviewed. The specific 
change is that the Courts are establishing the basis of 
liability of Bands. That is, the Courts are simply saying 
that where you have a right or responsibility you ago 


also have an obligation or liability. 
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